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LYNCH, Circuit Judge. Gary Collins was once a used car

deal er, operating a lot called The Car Place along the Revere
Beach Parkway in Everett, Massachusetts. He did so by grace of
a license fromEverett's Board of Aldernmen. Collins fell out of
grace, having repeatedly violated the terns of his |icense, and
his relationship with the Board was marked by acrinmony and
litigation. The Board in 1996 denied his application for a new
annual |icense. Collins thought the Board was retaliating for
hi s having sued them To make matters worse in Collins's eyes,
the new |icensee who operated on Collins's old site was given
nmore generous license terns.

Collins responded by filing this § 1983 suit agai nst
the Board in late 1996. The conplaint alleged that the Board
denied Collins's application arbitrarily and maliciously, partly
in retaliation for his lawsuit, depriving him of hi s
constitutional rights. One Board nenber, David Ravanesi, was
singled out as having particular personal aninmpsity against
Col l'ins and as having defamed him In 1992 Collins heard that
sonmeone, he suspected Ravanesi, was spreading the word that
Collins sold nore than cars at the |Iot and Collins,
understandably, did not I|ike the suggestion he was selling
drugs. Thus, he anended his conplaint in 1997 to add a state

| aw clai m for defamation agai nst Ravanesi .
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| nvoki ng the stringent standards for substantive due
process and equal protection clainms against public officials for
denying licenses, the district court concluded that Collins's
evidence did not neet the mark. The court reached the sane
conclusion on the retaliation claim The court also concl uded
that Collins should have acted sooner on the defamation clains
in light of the applicable statute of limtations, and rejected
Collins's claimthat the discovery rule excused his late filing.
Summary judgnent was entered against Collins. He appeals. The
civil rights clains are easily disposed of, and we affirm
Application of the statute of limtations to the defanmation
claimin light of the discovery rule presents a closer question.

l.

On review of a grant of summary judgnment, we "consider
the facts in the |light nost favorable to the nonnmoving party,
drawing all reasonable inferences in that party's favor."

Thonmas v. Eastman Kodak, 183 F.3d 38, 42 (1st Cir. 1999), cert.

deni ed, 528 U.S. 1161 (2000).

The Massachusetts statute governing |icenses for
dealing in wused autonobiles provides that the [|icensing
authorities of cities and towns "may grant" a l|license to a

"proper person" to engage in the motor vehicle business if that

"business is or will be his principal business" and he "has
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avai l abl e a place of business suitable for the purpose.” WMass.
Gen. Laws ch. 140, 8 59. Licenses expire after one year. See
id. Section 59 also provides that "[a]ny person aggrieved by
any action of the |licensing board" may appeal to a Massachusetts
superior court within ten days of an adverse action. 1d. The
City of Everett has designated its Board of Aldernen to serve as
its licensing authority under 8§ 59.

In 1991, Collins first obtained a used car dealer's
license fromthe Everett Board of Aldermen, permtting himto
operate a lot in Everett. The license limted the | ot to having
fifteen cars for sale at one tinme. Collins's |lot was called The
Car Pl ace. In late 1991, Alderman David Ravanesi becane
concerned that Collins was exceeding the fifteen car limt and,
along with the Everett police, inspected Collins's deal ership
fromtime to tinme. A Massachusetts statute authorizes the Board
to inspect licensees such as Collins for conpliance with the
license terms. Mass. Gen. Laws ch. 140, 8 66. The nunber of
vehicles on Collins's lot at various tinmes ranged fromtwenty-
two to fifty-two, according to Everett police reports. Collins
was called before the Board in December 1991 about his non-
conpliance with the terms of his |icense. At about the sanme
time, several other used car dealers also were haled before the

Board to answer for |icense violations.
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In 1992, Collins applied to have his license renewed.
The Board referred his application to an investigative
commttee, which nmonitored Collins's conpliance. At a Board
heari ng on August 24, 1992, Ravanesi voiced his concern about
the excessive nunber of cars on Collins's lot, and called
Collins a "liar." Alderman Frank Nuzzo expressed interest in
the possibility of a different business occupying Collins's |ot,
and Al derman Davi d Ragucci criticized Collins for not "givingto
the community." The seven nmenber Board, by unani nous vote,
denied Collins's application for several reasons, nost of them
related to his failure to conply with the license restrictions.

Col I'i ns appeal ed the deni al and obtained a state court
injunction preventing the City fromissuing a cease and desi st
order against him the usual aftermath of a denial of a |icense
renewal. The injunction, which remained in force between 1992
and 1996, required Collins to conmply with the fifteen car limt
while the Ilitigation was pending. The Board continued to
nonitor Collins and docunented several additional violations.

The rel ati onshi p between Col | i ns and t he Board r emai ned
publicly contentious. At Board neetings, sone of the Al dernen
di scussed their frustration over the injunction and Collins's
persistent violations of the license terns. Their coments were

sonetinmes reported in the | ocal newspaper. Ravanesi described
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the injunction as "preventing us from enforcing the rules and
ordi nances of this city" and stated that he was "sick and tired

of watching this guy flaunt the |aw. Ravanesi |ater stated
that he "[didn't] know of a sane judge who would issue such an
order"” and that he "want[ed] some action.” Al der man Jeanne
Cristiano expressed her displeasure over a letter Collins had
witten to the Board accusing it of being influenced by
Ravanesi's personal aninmus toward Collins. Collins, too, voiced
hi s di spl easure over the situation and nade sone statenents to
the | ocal paper.

I n 1992, Collins | earned fromhis attorney that someone
was spreading runors that Collins was selling "nore than just
cars" fromhis lot, statenents which Collins took to nmean that
he was selling drugs from the |ot. Coll'ins suspected at the
tinme that the statements were attributable to Ravanesi.

Collins interacted with Ravanesi occasionally at Board
neeti ngs and when Ravanesi visited his business. Collins also
listened to two telephone conversations between Collins's
attorney and Ravanesi. Collins never heard Ravanesi state that
he disliked Collins or wanted to drive himout of business. At
a neeting between Collins and Ravanesi arranged by Collins's

att orney, Ravanesi told Collins he would vote in favor of



Collins's license application if Collins conplied with the
l'icense terns.

I n 1995, the Massachusetts Superior Court, findingthat
Collins had exceeded the fifteen car |imt inmposed by his
i cense, wupheld as appropriate the Board's 1992 non-renewal of
Collins's [license, and dissolved the injunction. The
Massachusetts Appeals Court affirmed, and the Suprene Judici al

Court denied further appellate reviewin 1996. Collins v. Board

of Aldernmen, 664 N. E. 2d 883 (Mass. App. Ct.), further review

deni ed, 667 N.E. 2d 1158 (Mass. 1996). The City of Everett then
ordered Collins to cease conducting business as of July 31,
1996. This pronpted Collins to file a new application for a
used car dealer |icense. On Cctober 15, 1996, the Board
unani mously denied Collins's application for eleven reasons,
including Collins's history of non-conpliance and procedural
rules requiring Collins to wait at |east one year after a
i cense denial before reapplying.

In Novenmber, 1996, the Board granted a l|license to
anot her used car deal er, John's Auto Sales, Inc., to operate at
the location formerly occupied by Collins's lot. John's license
i nposed an eighteen car limt, a three car increase fromthe
restriction in Collins's |icense. The |imt was |later

i ncreased, in Septenber 1997, to twenty-six.
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In June 1997, Richard Barry, whom Collins previously
did not know, told Collins that it was in fact Ravanesi who had
made statements in 1991 accusing Collins of "selling nore than
cars out of that place,” and that Ravanesi had also said that

"everybody in the joint is a 'cokehead. Barry al so reported
Ravanesi as stating his intention to "boot him [Collins] right
out of this City" and to "stonp himright out of business and
bury him™"1?

1.

Qur analysis starts with the clains on which federal
jurisdiction is based. W review de novo the district court's
grant of summary judgnent. Thomas, 183 F.3d at 47. Summary
judgnment is appropriate "if the pleadings, depositions, answers
to interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgment as a matter of law. " 1d. (quoting Fed. R Civ. P.
56(c)).

A. Constitutional C ains under Section 1983

To sustain an action under 42 U S.C. § 1983, Collins

must show both: "(i) that the conduct conpl ained of has been

L Ravanesi deni es maki ng t hese statenents and al so deni es
maki ng any statenments suggesting Collins sold drugs fromhis car |ot.
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comm tted under color of state law, and (ii) that this conduct
wor ked a denial of rights secured by the Constitution or |aws of

the United States."” Chongris v. Board of Appeals, 811 F.2d 36,

40 (1st Cir. 1987). It is undisputed that the first prong is
met in this case. The real work for Collins is to denonstrate
that the Board's denial of his |license application deprived him
of his constitutional rights. That in turn depends on the
standards required to make out his particular <clainms of
constitutional right.

1. Subst anti ve Due Process and Equal Protection

I n cases of denial of a local |icense or permt, the
standard for determ ni ng whet her governnent conduct constitutes
either a substantive due process or an equal protection
violation "is so simlar as to conpress the inquiries into one.”

Baker v. Coxe, 230 F.3d 470, 474 (1st Cir. 2000). W analyze

t hose cl ai ns together.

To establish a substantive due process claim a
plaintiff nust denonstrate an "abuse of governnent power that
shocks the conscience" or "action that is legally irrational in
that it is not sufficiently keyed to any legitimte state

interests.” PEZ Properties, Inc. v. Rodriguez, 928 F.2d 28, 31-

32 (1st Cir. 1991). Where a license or permt denial is

i nvol ved, the class of cases which neets the constitutional
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threshold is narromy limted. See Baker, 230 F.3d at 474; PE

Properties, 928 F. 2d at 31-32.

In Nestor Colon Medina & Sucesores, Inc. v. Custodio,

964 F.2d 32 (1st Cir. 1992), this court held that the denial of
a land use permt, even if arbitrary, did not constitute a
substantive due process violation unless it was a "truly
horrendous situation[]." 1d. at 45. Simlarly, we rejected a
plaintiff's substantive due process claim where a regulatory
board revoked his surveyor's license, allegedly due to the
chairman's aninus toward him finding that the plaintiff failed
to show that the treatnent was "shocking or violative of

uni ver sal standards of decency." Ansden v. Mran, 904 F.2d 748,

757 (1st Cir. 1990). This unforgiving standard guards agai nst
"insinuat[ing] the oversight and discretion of federal judges
into areas traditionally reserved for state and | ocal

tribunals.” Nestor Colon, 964 F.2d at 45.

Collins's statenents that Ravanesi's ani nus drove the

Board to deny Collins a license fall far short of establishing

the type of "horrendous situation" for which Nestor Colon |eft
the door to federal relief "slightly ajar.” Id. Vhile the
record certainly establishes that Collins's relationship with
t he Board, and especially with Ravanesi, was contentious, the

record al so shows that Collins repeatedly violated the fifteen
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car limt inmposed by his |icense, starting in the first year it
i ssued. That al one neans the Board's action is far fromlegally
irrational.

Moreover, there is no evidence that the rest of the
Board shared Ravanesi's alleged aninus or was notivated by it.
Of the seven nenbers, four were silent on the issue of Collins's
i cense application; two others made a few bland references to
the situation. Even if Ravanesi were ill-notivated, one
nmenber's bad notive is not inputed to a |legislative body for §
1983 liability unless plaintiff shows "both (a) bad nmotive on
the part of at |east a significant bloc of |egislators, and (b)
ci rcunstances suggesting the probable conplicity of others.™

Scott-Harris v. City of Fall River, 134 F.3d 427, 438 (1st Cir.

1997), rev'd on other grounds sub nom, Bogan v. Scott-Harris,

523 U. S. 44 (1998). Collins has shown neither.

Thus, Collins has failed to show that the Board's
denial of his license involved any m sconduct, let alone the
ki nd of consci ence-shocki ng abuse of governnental power required
for showing a substantive due process violation. PEZ

Properties, 928 F.2d at 31-32.

Nor has Collins shown any denial of equal protection.
An equal protection claimis found only upon a showing of a

"gross abuse of power , i nvi di ous di scrim nation, or
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fundamental ly unfair procedures” or sone sort of wunjustified
di sparate treatment wth respect to simlarly situated

applicants. Creative Environnents, Inc. v. Estabrook, 680 F.2d

822, 832 n.9 (1st Cir. 1982). Indeed, we have warned that "[i]f
di sgruntl ed permt applicants coul d create constitutional clains
merely by alleging that they were treated differently from a
simlarly situated applicant, the correctness of virtually any
state permt denial would beconme subject to litigation in

federal court." Nestor Colon, 964 F.2d at 44-45.

Collins's assertion that he was treated differently
t han the successor to his license, John's Auto Sales, is flawed
not only because the alleged differential treatnent is not
nearly grave enough to trigger constitutional concern, but also
because Collins has not denonstrated that John's was simlarly
situated to his own business. It is true that John's received
a license allowing it to sell up to eighteen used cars, a three
car increase fromcCollins's fifteen car limt. But there is no
evidence that the new license recipient had engaged in four
years of license violations, as Collins undisputably did, and so
Collins cannot say that he and the new I|licensee were so
simlarly situated that giving them different limts violated
Col lins's equal protection rights.

2. Ret al i ati on
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Collins also clainms that the Board denied his 1996
license application in retaliation for exercising his right to
appeal fromthe Board' s 1992 decision not to renew his |icense.?
Col l'ins nmust show that the Board's intent to retaliate against
him for exercising his constitutionally protected rights was a
"substantial factor” notivating the Board's adverse decision

See Pontarelli v. Stone, 930 F.2d 104, 115 (1st Cir. 1991).

There is no evidence of retaliation. The statenments attri buted
to Ravanesi were in 1991, before Collins filed a lawsuit. The
city officials expressed irritation over being sued. That is
not enough to show retaliation. The Board in 1996 gave el even
reasons why it would not renew Collins's license, all legitimte
on their face.

But even if Collins could showthat his appeal provided
the inpetus for the Board's decision (a dubious proposition),
his claim of unconstitutional retaliation still fails if the
Board denmponstrates "that it woul d have reached the same deci si on
even in the absence of the protected conduct.” Wtrwal v. Saco

Sch. Bd., 70 F.3d 165, 170 (1st Cir. 1995), quoting M. Healthy

2 Al t hough Col | i ns does not pl ead his retaliationclaimas
such, we treat it as an ordi nary cl ai mof unconstitutional retaliation
for protected speechinviolationof the First Anendnent. See Nestor
Col on, 964 F. 2d at 40-41 (denial of | and use permt inretaliationfor
applicant's protected political expression is a First Amendment
vi ol ation).
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Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977). There is no

evidence from which to conclude that the Board would have
reached a different decision.

Collins argues that the district court should have
allowed a jury to decide whether his license violations were a
pretext for the real notive -- retaliation -- behind the Board's

denial of his license. He relies on Putnam Resources Vv.

Pat eman, 958 F.2d 448 (1st Cir. 1992), for the proposition that
causation wit large is normally a question reserved for the
fact-finder. Fromthat, Collins argues that the district court
i nproperly resol ved the question whet her Ravanesi's conduct was
the "proximate cause" for the denial of Collins's |icense
appl ication. But these argunents suffer serious flaws. On
sunmary judgnent, Collins does not have enough evidence to get
to a jury on retaliation, much less to overcone the Board's
defense that it would have reached the sanme conclusion
regardl ess. The argunents are sinply an end-run around the rule
just stated, that the Board "still prevails by show ng that it
woul d have reached the sane decision in the absence of the

protected conduct."” Crawford-El v. Britton, 523 U. S. 574, 593

(1998). Despite Collins's efforts to mnimze them the
docunented incidents of his license violations are |egion, and

provi de anple basis for the Board's denial of his |icense.
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In a final effort, Collins makes nuch of the fact that
the district court found that Collins was barred fromseeking a
license in 1996 under the Board's and the City's procedural
rules, and this was an independent reason to deny the license.
Those rul es inpose waiting periods that prohibit an applicant
denied a license from reapplying for the sane |icense for at
| east one year. The district court found the SJC s 1996 ruling
on the 1992 l|icense denial by the Board to be the triggering
date of denial. Collins argues that the denial did not take
pl ace in 1996, but in 1992, when his renewal |icense was first
denied by the Board, and so the procedural bar was not a
legitimate ground for denying his license application in 1996.
But the district court's conclusion that the denial occurred in
1996, for the purpose of neasuring the waiting period, is an
em nently reasonable construction of +the rules, providing
anot her ground for rejecting Collins's retaliation claim?

B. Def amat i on

Collins also argues that the district court erred in
finding his 1997 defamation claim barred by the three-year

statute of limtations. Mass. Gen. Laws ch. 260, 8 4. Collins

3 Because we agree with the district court's disposition of
Collins's constitutional clains on the merits, we need not reach
def endant s’ arguments based on t he def enses of i nmunity and | ack of
muni ci pal liability.

-16-



argues he did not know who nade the defamatory statenents (made
in 1991) wuntil 1997 and so he falls wthin the discovery
exception to the statute of limtations. The parties do not
di spute that the statenments all egedly nade by Ravanesi in 1991
-- statenments suggesting that Collins was selling drugs out of
his used car dealership -- are defamatory. What is in dispute
is whether the discovery rule permts Collins to avoid the
statute of |imtations bar. The burden is on the plaintiff to
show facts sufficient to take the case out of the statute of
[imtations.

The general rule in libel and defanmati on cases i s that
t he cause of action accrues, and the statutory period begins to

run, on the date of publication. Flynn v. Associated Press, 519

N. E. 2d 1304, 1307 (Mass. 1988). Here, Ravanesi allegedly nade
the defamatory statenments in 1991, and in 1992, Collins's
attorney told Collins that someone had said he was selling "nore
than cars” on his lot. At the time, Collins took that statenment
to nean that he was selling drugs and attributed it to Ravanesi
based on their ongoing dispute. Collins argues that the statute
of limtations did not begin to run on his defamation claim
until he learned the specific details of the statenent and
confirmed the identity of the speaker in 1997, when Barry told

Collins that Ravanesi had, in 1991, said that he knew Collins
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"was selling nore than cars out of that place because everybody
in the joint is a 'cokehead.""

Under Massachusetts |aw, the discovery rule suspends
the running of the statute of |imtations where a cause of
action is based on an "inherently unknowabl e" wong; the statute
only starts to run when "the harm becones known, or in the
exerci se of reasonable diligence should have beconme known, to

the injured party." Catrone v. Thoroughbred Racing Ass'n, 929

F.2d 881, 885 (1st Cir. 1991). A plaintiff need not have notice
of "every fact which nust eventually be proved i n support of the
claim. . .. Rather, notice is sinply know edge that an injury
has occurred.” FElynn, 519 N E.2d at 1307 (internal quotation
mar ks omtted).

The Suprenme Judicial Court has applied the discovery

rule strictly in defamation cases. In Elynn, supra, it held

that plaintiff's cause of action was not "inherently unknowabl e"
where the alleged libel was printed in a newspaper widely
avai l able to the public, even though the plaintiff did not |earn
of the article until three years later. Here, by contrast, the
def amatory statenment was not published in a newspaper of general
circulation. Rather, it was all egedly nmade by Ravenesi whil e at
anot her used car business. And so, like the district court, we

will assune the accrual date was in 1992 when Collins first had
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know edge that the statenment was nade and thus that he was
i njured.

Thus, this is a situation where a plaintiff has notice
of an injury (defamation) and generally what was said but does
not know for certain who made the defamatory statenent. |t

differs fromthe situation in Catrone, supra, where plaintiff

knew generally of the statenents and who published them but did
not know their particular content. As a result, this case does
not easily fit within the Massachusetts rule followed in Catrone
that "[t]he "notice' required is not notice of every fact which
must eventually be proved . . .. These details are properly the
subj ect of requests for discovery once an action is filed."
Catrone, 929 F.2d at 886 (quoting White, 434 N E. 2d at 1020-21).
In the end, we think it better to |et the Massachusetts courts
decide this issue. The federal clainms have been di sm ssed, and
we think the better part of discretion is to have the dism ssal

of the state claim be without prejudice. See Houlton Citizens

Coalition v. Town of Houlton, 175 F.3d 178, 192 (1st Cir. 1999).

L1l
We affirm the district court's grant of sunmary
judgnment in favor of defendants on all of Collins's clains,

except that the district court is directed to enter judgnent of
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di sm ssal without prejudice as to the pendent state defanation

claim
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